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ED ITORIAL

We are delighted to present you with 

this edition of  our newsletter. 

The centerpiece of  this edition is an 

incisive analysis of  the statutory 

regulations on campaign spending by 

political parties in Nigeria, presented by 

our principal partner, Chief  Joe-Kyari 

Gadzama, SAN. 

With the present administration long 

past the halfway mark, both public and 

scholarly interest have turned towards 

the next elections which will be held in 

2019. We hope that the piece will help 

stimulate thought on the subject. 

We also bring you a penetrating review 

of  the decision of  the Court of  Appeal 

in Imoukhuede v. Mekwunye. In the 
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paper, Mr. Tunde Onamusi, our Head 

of  Chambers, Abuja, examines the 

judicial attitude towards pathological 

arbitration clauses and suggests 

possible alternatives to the Court of   

Appeal’s approach.

This edition also features exciting sights 

from the mock trial exercise conducted 

for the externs posted to the firm from 

the Nigerian Law School. As usual, 

there are also segments featuring legal 

humour and curious legal trivia.

We hope that you find this edition 

illuminating and entertaining.
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1.0  INTRODUCTION

It gives me great pleasure to be invited to speak 

at this round table conversa�on. I thank the 

management and the organisers for finding me 

worthy to undertake this task and I thank you 

for doing me the honour.

Before I proceed, I must commend the Principal 

Partner of the law firm of Azinge & Azinge and 

the convener of this programme, my learned 

brother silk, Prof Epiphany Azinge SAN, OON.

I also want to commend your wisdom for the 

choice of this very important topic at this point 

i n  � m e ,  a pt l y  � t l e d ,  ' L EG A L I T Y  A N D 

LEGITIMACY OF ELECTION THAT BREACHES 

THE LIMITS OF POLITICAL CAMPAIGN 

EXPENDITURES, as Nigeria prepares for 2019 

general elec�on. While legality means the 

quality, state or condi�on of being allowed by 

the law, legi�macy means lawfulness.

1.1 The jurispruden�al pedigree for the regula�on 

of poli�cal par�es' funding and campaign 

expenditures in Nigeria is traceable to the First 

and Second Republics where it was an issue that 

was hotly debated in the Parliament. It was the 

fear of allowing the so called 'moneybags' to 

put poli�cal par�es in their pockets that led the 

regime of General Ibrahim Badamasi Babangida 

(IBB) to make government partly responsible 

for poli�cal par�es' funding. 

1.2 Nigerian poli�cal system today is quite 

appalling. It is regre�able that most poli�cal 

par�es lack ideologies as most of its members 

are virtually poli�cal jaywalkers. Poli�cal par�es 

are merely created by individuals and their 

allies of notables who will be in control and, 

o�en enough, manipulate party structures, 

candidacies and even the general electoral 

process itself.

2.0 C O N S T I T U T I O N A L  A N D  S TAT U T O R Y 

REGULATIONS ON CAMPAIGN/POLITICAL 

FINANCING IN NIGERIA 

The legal regime as it relates to Elec�ons in 

Nigeria viz: the 1999 Cons�tu�on of Nigeria, (as 

amended); the Electoral Act 2010, (as 

amended); the Cons�tu�ons of the poli�cal 
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par�es, the Poli�cal Finance Manual and 

Handbook, as well as the Companies and Allied 

Ma�ers Act (sec�on 38) all contain provisions 

aimed at regula�ng poli�cal finance in Nigeria.

2.1 The previous Cons�tu�ons of the Federal 

Republic of Nigeria including that of 1999 

(before its amendment) were clearly silent on 

the issue of poli�cal funding. The amendment 

to the 1999 Nigerian Cons�tu�on by the 

Na�onal  Assembly  innova�vely  made 

provisions for funding of poli�cal par�es which 

therea�er enabled INEC to regulate and 

supervise both the funding and elec�on 

expenses of poli�cal par�es. 

2.2 These laws provide copious provisions on the 

extent and limita�on of poli�cal par�es with 

respect to campaign/poli�cal financing. Thus, 

the provisions of sec�ons 222-229 of the 1999 

Cons�tu�on (as amended) are very apt. Worthy 

of note here are the limita�ons placed on 

poli�cal par�es especially with respect to their 

funding ac�vi�es by the 1999 Cons�tu�on. 

 

2.3 For instance, sec�on 225(2) of the 1999 

Cons�tu�on (as amended) is unambiguous on 

the finances of poli�cal par�es. It states that:

 

“Every poli�cal party shall submit 

to the Independent Na�onal 

Electoral Commission a detailed 

annual statement and analysis of 

its sources of funds and other 

assets together with a similar 

statement of its expenditure in 

such form as the commission 

may require.”

2.4 Sub sec�ons 3, 4, 5 and 6 of sec�on 225 of the 

1999 Cons�tu�on (as amended) are even more 

detailed on the roles of INEC in checking the 

financial dealings and status of poli�cal par�es. 

For instance, subsec�on 3 states that no 

poli�cal party shall –

(a) Hold or possess any funds or other 

assets outside Nigeria; or (b) Be 

en�tled to retain any funds or assets 

remi�ed or sent to it from outside 

Nigeria.

Sub-sec�on 4 states that: 

Any funds or other assets remi�ed or 

sent to a poli�cal party from outside 

N i g e r i a  s h a l l  b e  p a i d  o v e r  o r 

transferred to the commission within 

twenty-one days of its receipt with 

such informa�on as the commission 

may require. 

 

Sub-sec�on 5 further states that:  The 

Commission shall have power to give 

direc�ons to poli�cal par�es regarding 

the books or records of financial 

transac�ons which they shall keep and 

to examine all such books and records.

  

2.5 Significantly, sec�on 226 (1)CFRN requires INEC 

to mandatorily prepare and submit annually to 

the Na�onal Assembly a report of the accounts 

and balance sheet of every poli�cal party. In 

preparing its report, sub-sec�on 2 of the same 

provision empowers INEC to: 

“Carry out inves�ga�ons as will 

enable it form an opinion as to 

whether proper books of account 

and proper records have been kept 

by any poli�cal party, and if the 

Commission is of the opinion that 

proper books and accounts have not 

been kept by a poli�cal party, the 

Commission shall so report.”
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2.6 It is also important to examine the provisions of 

sec�on 228 of the 1999 Cons�tu�on, especially 

as it deals with public funding of poli�cal par�es 

and punishment for those that contravene 

sec�ons 221,  225 (3)  and 227 of  the 

Cons�tu�on. The Cons�tu�on goes further at 

sec�on 228 and states, inter-alia:

The Na�onal Assembly may by law 

provide- (a) for the punishment of 

a ny  p e r s o n  i nv o l v e d  i n  t h e 

management or control of any 

poli�cal party found a�er due 

inquiry to have contravened any of 

the provisions of sec�ons 221, 225 

( 3 )  a n d  2 2 7 ;  ( b )  f o r  t h e 

disqualifica�on of any person from 

holding public office on the ground 

that he knowingly aids or abets a 

poli�cal party in contravening 

sec�on 225 (3) of this cons�tu�on; 

(c) for an annual grant to the 

Independent Na�onal  Electoral 

Commission for disbursement to 

poli�cal par�es on a fair and 

equitable basis to assist them in the 

discharge of their func�ons; and (d) 

f o r  t h e  c o n f e r m e n t  o n  t h e 

Commission of other powers as 

may appear to  the Na�onal 

Assembly to be necessary or 

desirable for the purpose of 

enabling the Commission more 

effec�vely ensure that poli�cal 

par�es observe the provisions of 

this part of the chapter. 

3.0 LIMITATION ON POLITICAL EXPENDITURES 

UNDER THE ELECTORAL ACT, 2010 AMENDED

3.1 The Electoral Act (as amended) in 2010 doubled 

the campaign spending limits in the 2006 Act. 

Someone running for the Presidency can spend 

up to N1 billion, a Governor can spend up to 

N200 million, N40 million for Senate, N20 

million for House of Representa�ves, N10 

million for State House of Assembly and local 

government, and N1 million for ward Councilor. 

See sec�on 91(1-7) Electoral Act 2010 as 

amended.

3.2 It is very worrisome as the Act at sec�on 91(8) 

(a) - (c) provides that in determining the total 

expenditure incurred in rela�on to the 

candidature of any person at any elec�on, no 

account shall be taken of any deposit made by 

the candidate on his nomina�on in compliance 

with the law; any expenditure incurred before 

no�fica�on of the date fixed for the elec�on 

with respect to services rendered or materials 

supplied before such no�fica�on or poli�cal 

party expenses in respect of the candidate 

standing for a par�cular elec�on. It is 

disheartening though laudable as the Senate 

makes provision for the financial benchmark for 

the nomina�on forms of poli�cal aspirants 

come 2019 as contained in the Electoral Act 

No.6 (Amendment) Bill 2017 which has been 

passed by the Na�onal Assembly. In the 

amendment bill, presiden�al aspirants are 

required to pay a maximum of N10 million for 

the nomina�on form while governorship 

aspirants are to pay a maximum of N5 million, 

senate to pay not more than N2 million, House 

of Representa�ves aspirants to pay not more 

than N1 million etc. This is partly laudable in the 

sense that if the said amendment is passed, it 

will no longer be le� to the arbitrariness of 

poli�cal par�es to determine what is payable by 

the aspirants as witnessed in 2015 wherein 

presiden�al aspirants paid up to N20 million for 

the nomina�on form and N2 million for the 

expression of interest. 
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3.3 Even with these limits and criminalisa�on of 

non-compliance pursuant to sec�on 91 (10 & 

11) of the Act as amended, there has been no 

enforcement of the said provisions from the 

INEC, which has powers to monitor campaign 

finance, audit the accounts of poli�cal par�es, 

and make that informa�on available to the 

public, as enshrined in Sec�on 153 of the 

Cons�tu�on, as well as sec�on 15(c), (d) and (f) 

Part 1 of the Third Schedule. 

3.4 By virtue of sec�on 228 of 1999 Cons�tu�on, it 

is clear as crystal that the framers of the 1999 

Cons�tu�on gave the Na�onal Assembly the 

requisite powers to make laws to provide for 

the type of punishment that should be imposed 

on poli�cians and poli�cal par�es that 

contravene the aforemen�oned provisions. 

The Na�onal Assembly, in consonance with the 

above mandates, makes the relevant provisions 

in the amendment of 2010 Electoral Act 

penalising contraven�on of the limit of 

expenditures pursuant to the provisions of 

sec�on 91 (10) of the Act but it has been 

difficult for either INEC or janitors of our 

criminal jus�ce system to enforce this law 

which has been flagrantly violated by both the 

poli�cal par�es and the poli�cians in the recent 

�mes.

3.5 Be that as it may, there are inherent problems 

with the laws, hence the need for further 

reform of the legisla�ons. Sadly, Nigeria's 

Na�onal Assembly failed to look at some of the 

lapses inherent in the Act during the course of 

Electoral Act No.6 (Amendment) Bill 2017 

which has been passed. Aside the weaknesses 

in the law, there are challenges in enforcement. 

4.0 FUNDAMENTAL LAPSES IN THE ELECTORAL 

ACT AS IT RELATES TO ENFORCEMENT

4.1 These cons�tu�onal and statutory provisions 

are aimed at closely monitoring and supervising 

campaign expenditures of poli�cal par�es and 

individual aspirants. There are, however, some 

gaps, especially in the implementa�on of these 

provisions.

4.2 A cursory look at the provisions of the Electoral 

Act 2010 (as amended) as it relates to the 

offences and penal�es in respect of the limit of 

both pol i�cal  par�es and candidates' 

expenditures reveals that law itself hamstrung 

both the INEC and law enforcement agencies. 

There is no mechanism for the determina�on of 

candidates' elec�on expenses as candidates for 

the elec�on make no returns or reports to the 

Commission. The Act at sec�on 91(10) only 

penalises a candidate who knowingly acts in 

contraven�on of limit of expenditure and on 

convic�on liable to the fine or imprisonment as 

provided therein. Moreover, sec�on 92 (2 & 3) 

of Electoral Act 2010 (as amended) provides as 

follow:

(2) Elec�on expenses incurred by a 

poli�cal party for the management or 

conduct of  an elec�on shal l  be 

determined by the Commission in 

consulta�on with the poli�cal par�es.

(3) Elec�on expenses of a poli�cal party 

shall be submi�ed to the commission in 

a separate audited return within 6 

months a�er an elec�on....

4.3 And the contraven�on of above provision viz 

failure of the party to file the audited return, 

without more a�racts only but a maximum fine of 

N1 million upon convic�on and should the party 

file inaccurate report, the court may impose a 

maximum penalty of N200,000 per a day for the 

period a�er the return was due un�l it is submi�ed 

to the Commission. While sec�on 92 (7) of the Act 
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provides that a poli�cal party that incurs elec�on 

expenses beyond the limit s�pulated in the Act 

commits an offence is liable on convic�on to a 

maximum fine of N1 million and forfeiture to the 

Commission of the amount by which the expenses 

exceed the limit set by the Commission. The power 

of INEC only ends in publishing what the Act 

requires it to publish.

4.4  The unresolved ques�on that usually comes to 

mind is the fate of an elec�on or return of a person 

who contravenes or exceeds the statutory limit on 

elec�on or campaign expenditures. What if the 

elected or returned person falls in the category 

that enjoys immunity under sec�on 308 of the 

1999 Cons�tu�on (as amended)?

4.5   The Electoral Act 2010 (as amended) would have 

narrowly resolved the issue above on one hand 

but on the other hand, le� it to the determina�on 

of the Court pursuant to the provisions of sec�on 

138(1)(b) and sec�on 138 (1)  of the Electoral Act, 

2010 (as amended). It provides that;

An elec�on may be ques�oned on any 

of the following ground: that is to say-

(b) That the elec�on was invalid by 

reason of corrupt prac�ces or non-

compliance with the provisions of this 

Act.

s. 139 (1) An elec�on shall not be liable 

to be invalidated by reason  of non-

compliance with the provisions of this 

Act if it appears to the Elec�on Tribunal 

or  Court  that  the e lec�on was 

conducted substan�ally in accordance 

with the principles of this Act and that 

n o n c o m p l i a n c e  d i d  n o t  a ff e c t 

substan�ally the result of the elec�on  

(emphasis mine)

4.6    It is at the subjec�ve view of the Court to 

determine if an elec�on complied substan�ally 

with the provisions of the Act. Non-compliance 

with the provisions of the Act cannot invalidate 

an elec�on except if same affected the result. 

The law as it is today is equally silent on issue of 

third party campaign expenditures.

5 . 0  C O M PA R AT I V E  S U M M A R Y  O F  O T H E R 

JURISDICTIONS' CEILINGS ON CAMPAIGNS 

EXPENDITURES

5.1  France, Israel and the United Kingdom impose 

ceilings on expenditures permi�ed in elec�ons.  

Australia and Germany have no such ceilings. The 

ceilings are either set amounts or based on a 

formula that takes into considera�on the number 

of eligible voters or cons�tuencies. 

In United States, the Federal Elec�on Campaign 

Act of 1971 (Act), as amended in 1974 made  

provisions for ceiling on campaign expenditures 

but was voided by the Supreme Court in the case 

of Buckley v. Valeo to the effect that the Act's 

contribu�on provisions are cons�tu�onal, but the 

expenditure provisions violate the First 

Amendment to the U.S. Cons�tu�on which 

guarantees freedoms concerning religion, 

expression, assembly, and the right to pe��on. 

The First Amendment guarantees freedoms 

concerning religion, expression, assembly, and 

the right to pe��on.  It forbids Congress from 

both promo�ng one religion over others and also 

restric�ng an individual's religious prac�ces. It 

guarantees freedom of expression by prohibi�ng 

Congress from restric�ng the press or the rights of 

individuals to speak freely.  It also guarantees the 

right of ci�zens to assemble peaceably and to 

pe��on their government.

  

However, as one of the condi�ons for receiving 

public funding, Presiden�al candidates or publicly 
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funded candidates must agree to abide by certain 

spending limita�ons.

6.0     CONCLUSION AND RECOMMENDATIONS

6.1   In conclusion, it is beyond doubt that there is a 

legal limit on campaign expenditure on both 

poli�cal par�es and her candidates but to what 

extent is this prac�cable? What is the mechanism 

for the enforceability of these limita�ons on 

elec�on expenses? In general, INEC only barks 

within the euphoria of  the innova�ons 

embedded in both the Cons�tu�on and the 

Electoral Act provisions as reflected above but 

definitely cannot bite due to lapses in such 

legisla�ons. The poli�cians who make the laws 

only shielded themselves from probable 

prosecu�on by ensuring the existence of those 

shortcomings in the Act. In the 2017 amendment, 

the poli�cians went further to protect themselves 

from the arbitrariness of their poli�cal par�es 

determining what is payable as nomina�on fees. 

The law in this regards seems to breed the 

powerful individuals in society who are more 

powerful than an ins�tu�on.

6.2    Be that as it may, it is my humble opinion that both 

the candidates and poli�cal par�es should be 

saddled with the obliga�ons of submi�ng 

elec�on expenses reports to the Independent 

Na�onal Electoral Commission (INEC) in the case 

of general elec�ons and State Independent 

Electoral Commissions (SIECs)in the case of Local 

Government elec�ons for more accountability. 

The ra�onale behind this is that candidates spend 

more on their campaigns than their poli�cal 

par�es who are charged under the current 

Electoral Act with the duty of making the reports 

to INEC. More so, the electoral law limits elec�on 

expenses candidates can incur (See Sec�on 91 of 

Electoral Act 2010, as amended), they should 

therefore be made answerable for any breach of 

campaign ceiling as enshrined in the Act.

6.3  More so, there is an urgent need for further 

amendment of the Act to include excess 

expenditures of candidates or poli�cal par�es as a 

ground for challenge of an elec�on or return of 

candidates in Nigeria.

 I have no doubt we will all return enlightened. I 

thank you for your a�en�on and God bless.
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PHOTO SPEAK

Chief	Joe-Kyari	Gadzama,	SAN	(middle)	with	the	externs	before	the	trial

D. I. Onyekwere, Esq. (counsel in chambers) presiding 
over the mock trial  

L-R: Jemimah C. Daniel, Chukwu C. Justice and Kukoyi 
Olugbenga as counsel for the defendants during the mock trial

 

L-R: , Hon Christian Sesugh andOzoemenam U. Chinelo
Ahmad A. Yahaya as counsel for the claimant 

during the mock trial 

L-R: Rosaline E. Anang and Nancy C. Oyinbo as registrars
of the court during the exercise  

A cross section of the gallery engrossed in the proceedings 

Anonaba I. Deborah and Ohai Franklyn as witnesses 
during the exercise

Chukwu C. Justice (middle) addressing the court on 
a point of law 

L-R: Tunde Onamusi, Esq. (Head of Chambers); 
Keffas Gadzama, CP (Rtd) (Partner) and Dimson Dimas 

(counsel in chambers) 

L-R: Chief Joe-Kyari Gadzama, SAN and Manni Ochugboju, Esq.
observing the proceedings  

MOCK	TRIAL	EXERCISE	CONDUCTED	FOR	THE	2017	SET	OF	EXTERNS	FROM	THE	

NIGERIAN	LAW	SCHOOL	IN	THE	FIRM’S	HON.	JUSTICE	NIKI	TOBI,	JSC	MOOT	COURT
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LAW ON MARBLE

It	is	my	considered	view,	which	I	cherishingly	uphold,	that	the	judiciary	must	

at	all	times	strive	to	weather	the	storm,	so	to	say,	and	be	seen	to	have	risen	up	

to	daunting	challenges	before	it;	otherwise	it	will	one	day	wake	up	from	the	

slumber	 thereof	 only	 to	 realise	 that	 it	 has	 lost	 its	 prestige,	 formidable	

authority	and	legitimacy.	And	I	dare	reiterate	that	the	alternative	to	a	virile,	

courageous,	fearless,	incorruptible	and	visionary	judiciary	is	anarchy.

It	is	all	very	well	to	paint	Justice	blind,	but	she	does	better	without	a	bandage	

round	her	eyes.	She	should	be	blind	indeed	to	favour	and	prejudice,	but	clear	

to	see	which	way	lies	the	truth;	and	the	less	dust	there	is	about,	the	better.	

It	is	the	duty	of	the	judge	to	pursue	the	truth,	but	it	is	permitted	of	an	advocate	

to	urge	what	has	only	the	semblance	of	it.		

The	 courts	 exist	 to	do	 substantial	 justice	not	 formal	 and	 technical	 justice.	

Rules	 of	 Court	 dealing	 with	 the	 technical	 modes	 of	 procedure	 should	 be	

subservient	to	the	dictates	of	justice.	If	therefore	the	observance	of	any	rule	

will	produce	an	obvious	injustice,	a	court	of	justice	will	naturally	prefer	justice	

to	the	technicalities	the	rule	imposes.	

–	Saulawa,	JCA		in	Gadi	V.	Male	(2010)	7	NWLR	(Pt.	1193)	225.

–	Lord	Alfred	Denning

–	Cicero

–	Oputa,	JSC	in	Nneji	V.	Chukwu	(1998)	3	NWLR	(pt.	81)	184
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What would we think of a physician who does not bother  
with ge�ng a cure, or whose main concern is showing that 
the illness may have been self inflicted?

This appears to have been the a�tude of the Court of Appeal 
in the recent case of Imoukhuede v. Mekwunye¹ (“the 
Mekwunye Case”). The Court succeeded remarkably in 
concealing any concerns it may have had about saving an 
arbitra�on clause which suffered from a defect that, as this 
paper shows, is both common and curable. With troubling 
tenacity, the learned jus�ces strained against a liberal 
interpreta�on and comfortably conjectured that the par�es 
intended their own predicament. This paper decries that 
approach and draws a�en�on to possible alterna�ves.
 
If we accept that the pathological² arbitra�on clause is simply 
sick or diseased, then perhaps we may also expect that 
someone act as physician. This is necessarily the judge, who, 
by adop�ng a liberal approach, may birth or preserve the 
arbitra�on process by saving the defec�ve clause.

In arguing for this liberal approach, this paper will focus on 
the actual defect in the Mekwunye case – non-existent or 
improperly iden�fied ins�tu�ons or appoin�ng authori�es. 
In reviewing the Mekwunye Case, the paper will also 
highlight³ some poten�ally “pathological symptoms” of the 
judgment itself.    

Finally, the paper will offer a glimpse of how similarly 
defec�ve clauses have been treated in other jurisdic�ons and 
suggest some tests for determining when they may be 
viewed as curable.

THE PATHOLOGICAL CLAUSE

The phrase “pathological arbitra�on clause” was first coined 
by Frederic Eismann⁴ in a seminal ar�cle published in 1974. 
The phrase refers to clauses which suffer defects that either 
disrupt or altogether prevent the arbitra�on process.

Examples of such defects abound and range from clauses 
which render arbitra�on op�onal rather than mandatory, to 
clauses which are unclear in the number of arbitrators; 
clauses which inconsistently refer to both arbitra�on and 
li�ga�on; and clauses referring to an ins�tu�on or 
appoin�ng authority that is non-existent or incorrectly 
named. While there are no doubt others, the last example 
given is the focus of this essay and was the defect which 
afflicted the Mekwunye Case.

IMOUKHUEDE V. MEKWUNYE & 2 ORS (2015) 1 CLRN 30  

This was a decision of the Court of Appeal (Lagos Division), 
where the Court unanimously allowed an appeal against a 
ruling of the High Court. The ruling had essen�ally upheld an 
arbitra�on clause which incorrectly named the Chartered 
Ins�tute of Arbitrators (UK).

The appellant and 1st respondent were par�es to a tenancy 
agreement which contained an arbitra�on clause. The 2nd 
respondent was the sole arbitrator appointed by the 3rd 
respondent – the Chartered Ins�tute of Arbitrators (UK) 
Nigeria Branch. 
 
The arbitra�on clause embedded in the tenancy agreement 
provided that in the event of a conflict or disagreement, an 
arbitrator would be appointed by:

“the President of the Chartered Ins�tute of 
Arbitra�on (London) Nigeria Chapter.”    

Pursuant to the clause, the 1st respondent, had requested 
the appointment of an arbitrator. In response, the 3rd 
respondent nominated the 2nd respondent as sole 
arbitrator. The 2nd respondent at the end of proceedings 
delivered an award.

Rejec�ng a challenge to the award on the grounds that the 
3rd respondent was not the proper appoin�ng authority, the 
trial court reasoned that the error was simply one of 
seman�cs and did not erode the validity of the appointment.

Dissa�sfied with this decision the appellant appealed.

In the Court of Appeal, the relevant issue for determina�on 
was whether the appointment of a sole arbitrator was 
effected via the proper means and by the proper person or 
body.    

Predictably, the appellant argued that since the “Chartered 
Ins�tute of Arbitra�on (London) Nigeria Chapter” did not 
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exist, the clause was fatally defec�ve as there could be no 
reference to a non-existent ins�tu�on.

He also argued that the appointment made pursuant to such 
an unenforceable clause was for that reason of no effect.

stFor his part, the 1  respondent argued that the Court's main 
duty is to interpret a contract to give effect to the words used. 
He maintained that the court should avoid interpreta�ons 
that lead to absurdity or conflict, no�ng the par�es' mutual 
understanding that the words in the clause referred to the 
Chartered Ins�tute of Arbitrators (UK) Nigeria Branch.

PATHOLOGICAL SYMPTOMS OF THE JUDGMENT

Unanimously allowing the appeal, the Court of Appeal 
rejected the trial court's view that simple seman�cs were at 
stake. 

It found no “evidence” in the record for the trial judge's view 
that the Chairman of the Chartered Ins�tute of Arbitrators 
(UK) Nigeria Branch is the same person as the “President” of 
the Chartered Ins�tute of Arbitra�on (London) Nigeria 
Chapter.

It is mys�fying that the Court of Appeal expected to find such 
evidence, considering its own conclusion that the la�er did 
not exist at all. Did the Court of Appeal really expect that 
there should be evidence that a person who exists is the 
same as a person who does not? One wonders what such 
evidence would look like.

The Court of Appeal also stated that the words in the clause 
were clear and unambiguous, which seems to suggest that 
error cannot be clear. The statement “The Deputy President 
of Nigeria is a man” is very clear. But it is also very wrong. Yet 
can there be serious doubt about who the speaker has in 
mind?

Could it have been so unclear what Ins�tute the par�es in the 
Mekwunye Case had in mind when they men�oned 
“Chartered Ins�tute of Arbitra�on (London) Nigeria 
Chapter”?  Does a court not have a duty to try to ascertain 
and give effect to what par�es have in mind – i.e. their 
inten�on? 

In essence, the Court of Appeal went on, quite curiously, to 
insist that the par�es were determined that only a non-
existent body should be the appoin�ng authority. The Court 

st
referred to the No�ce of Arbitra�on sent by the 1  
respondent, which also made reference to the “President of 
the Chartered Ins�tute of Arbitra�on (London) Nigeria 
Chapter”. This strongly implies that in the Court's view, the 
par�es used an arbitra�on agreement to agree to avoid 
arbitra�on. 

Not done, the Court went on to hold that if the par�es had 
intended any other appoin�ng authority they would have 
said so explicitly. This not only oddly and even unfairly rules 
out the possibility that humans err; it is no different from 
saying wrong solu�ons, even to important problems, are 
given deliberately, by persons directly affected.

Did the Court of Appeal pause to wonder why the par�es 
would be so determined to resort to a non-existent 
ins�tu�on? If the Court had pondered the ques�on, it would 
perhaps have realised the obvious fact which the trial court 
had seen and dealt with – the par�es made a mistake. The 
clause was defec�ve not because the par�es wanted it to be, 
but because the dra�smen did not know be�er – a global 
phenomenon,  as  the next  sec�on of  this  paper 
demonstrates.  

The Court eventually arrived at the unsurprising conclusion 
that the clause was unenforceable since the Ins�tu�on 
referred to was non-existent. Which begs the ques�on why 
par�es who did not really intend to arbitrate, having selected 
a non-existent appoin�ng authority, would have bothered to 
even include an arbitra�on clause at all. 

Does this decision represent the law? Perhaps, to the extent 
that a common mistake is a vi�a�ng element. But does it 
bother with business efficacy or make commercial sense of 
the contract? You may draw your own conclusions. Does it 
accord with interna�onal prac�ce in this area? Perhaps not, 
and this brings us to our next point.

ERRORS FROM ABROAD 

Although leading arbitra�on ins�tu�ons have over the years 
published model clauses, mistakes are very common. As 
indicated at the outset, this paper will focus only on those 
defects regarding the iden�ty of arbitra�on ins�tu�ons.

One, now famous example, came before the High Court of 
Hong Kong in 1993. The arbitra�on clause stated that the 
dispute shall be arbitrated:

rd rd
“in the 3  Country, under the rule of the 3  country 
and in accordance with the rules of procedure of the 
Interna�onal Commercial Arbitra�on Associa�on” 

The defendant sought to stay proceedings on the basis of the 
arbitra�on clause. It was argued for the plain�ff that there 
was no binding arbitra�on agreement on grounds of 
common mistake, since the Interna�onal Commercial 
Arbitra�on Associa�on did not exist.

Rejec�ng the plain�ff's posi�on, Kaplan J. held that the fact 
that the ins�tu�on was non-existent was not enough to 
vi�ate the clause. In his view, it simply meant that the 

rd
arbitra�on would be conducted in a 3  country (not South 
Korea or Hong Kong where the par�es were from) – a neutral 
country, to be chosen by the plain�ff, and under the law of 
that neutral country. 

He also decided, quite sensibly, to simply ignore the 
reference to the non-existent ins�tu�on and failed to see 
“how it could be argued that the par�es placed any 
importance on non-existent rules”.⁵

In another well-known example, a French case,⁶ the 
arbitra�on clause stated as follows:
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“In the event any disputes fail to be se�led amicably, 
both par�es agree to arbitrate their difference 
before the Official Chamber of Commerce in Paris, 
France and to apply Arkansas law USA” 

There is no “Official Chamber of Commerce” in Paris. Clearly 
it was a mistaken reference to the Interna�onal Chamber of 
Commerce in Paris.

Aware of his predicament, the claimant quickly sought 
clarifica�on of the French Courts on the ma�er prior to even 
reques�ng arbitra�on. The French Judge, like Kaplan J, 
recognized the presence of the clause as evidence of par�es' 
inten�on to arbitrate their dispute. He noted that although 
the designated “Official Chamber” did not exist, the ICC itself 
was a widely recognized arbitra�on centre in Paris with 
organized procedure for dealing with interna�onal 
arbitra�on. He decided that the par�es' designa�on of the 
Official Chamber actually signalled a common inten�on to 
refer the dispute to the ICC. The Clause was upheld. 

Similarly a clause that indicated the “Arbitra�on Court at the 
Swiss Chamber for Foreign Trade in Geneva” (a non-existent 
ins�tu�on) was taken to mean, the Chamber of Commerce 
and Industry in Geneva, Switzerland.⁷

Another Clause men�oned the “Interna�onal Trade 
Arbitra�on Organiza�on in Zurich”, also non-existent. Yet 
this was accepted as a reference to the Zurich Chamber of 
Commerce.⁸

More recently in 2013, a court in Singapore,⁹ also a 
recognised arbitra�on-friendly jurisdic�on, upheld a 
pathological arbitra�on clause which provided as follows:

“...In case both par�es fail to reach amicable 
agreement, all dispute out of  in connec�on (sic) 
with the contract shall be se�led by the Arbitra�on 
Commi�ee at Singapore under the Rules of the 
Interna�onal Chamber of Commerce of which 
awards (sic) shall be final and binding both par�es 
(sic)”.

It was accepted that there was no en�ty in Singapore called 
“Arbitra�on Commi�ee”. 

The plain�ff (HKL) brought proceedings before the na�onal 
court. The defendant (Rizq), relying on the arbitra�on clause, 
sought to stay the proceedings. Rizq argued that despite the 
defect, par�es could s�ll arbitrate in Singapore before the 
Singapore Interna�onal Arbitra�on Centre and could apply 
the ICC Rules.

In a well-reasoned ruling, the judge (referred to as “Assistant 
Registrar” or “AR”) upheld the clause and made a number of 
important observa�ons in the process. 

First, he upheld the clause on the condi�on that par�es seek 
the consent of the Singapore Interna�onal Arbitra�on Centre 
or any other arbitral ins�tu�on in Singapore to conduct the 
arbitra�on applying the ICC Rules.

Secondly, the AR recognized that there is such a thing as a 
defec�ve arbitra�on clause (a point which the Court would 
not concede in the Mekwunye Case). He accepted that such 
defects were some�mes curable and some�mes not, but 
that Singapore Courts would lean in favour of upholding the 
clause.

Thirdly, the AR made reference to Frederic Eismann's 
enduring formula�on¹⁰ of the 4 elements of a func�onal 
arbitra�on clause:

These elements are that the clause:

a. has mandatory consequences for the par�es (like all 
agreements)

b. excludes the interven�on of na�onal courts (at least 
before award)

c. empowers arbitrators to actually resolve the 
dispute

d. facilitates a procedure that under best condi�ons of 
efficiency and speed leads to an enforceable 
award.

The AR then went on to quite properly examine how Courts in 
other jurisdic�ons, faced with similar problems, resolved 
them in favour of upholding the defec�ve clause.

The AR even went ahead to cite a leading text on 
Interna�onal Arbitra�on and to endorse the scholarly views 
expressed on the very subject of clauses which reference 
non-existent ins�tu�ons.

Although, somewhat confusingly, the AR rejected the view 
that the clause envisaged either an ICC or even SIAC 
arbitra�on, hence the condi�on he gave, it is for our 
purposes s�ll quite helpful to note his reasoning and the 
direc�on of his research in addressing the defec�ve clause.

One may surmise that if the Court of Appeal in the 
Mekwunye case had adopted a similar approach, its 
conclusion may have been different. Perhaps the Court could 
have been helped by paying some a�en�on to certain tests 
which emerge from some of the decisions discussed above. 
And this brings us to a brief examina�on of some tests which 
courts of some jurisdic�ons seem to find useful in 
determining whether a defec�ve clause is curable.

MANIFEST INTENTION TEST

This test requires the court to determine whether the 
manifest inten�on of the par�es was to arbitrate their 
dispute.

The test was alluded to in 1990 by a French court in Societe 
Asland v. European Energy Corp, a case cited earlier in this 
paper, where the par�es agreed to arbitrate “before the 
Official Chamber of Commerce in Paris”. In accep�ng that this 
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was a mistaken reference to the ICC in Paris, the French Court 
recognized that the par�es by the clause had “unequivocally 
manifested their will” to resort to arbitra�on.

The test, it seems, was also applied by a Court of Appeal in 
Ontario, Canada to a clause that stated that “par�es may 
refer any dispute to arbitra�on”.¹¹ It held that this clause 
manifested an inten�on to arbitrate. This was in spite of the 
permissive rather than mandatory language.  

Compara�ve Interna�onal Commercial Arbitra�on,¹² a 
leading text in arbitra�on prac�ce, a�er ci�ng examples of 
some pathological clauses that referred to non- existent 
ins�tu�ons, reflects this test in the following words at page 
156:

“While these clauses refer to non-existent 
ins�tu�ons, they show clearly that the par�es 
intended to submit their disputes to arbitra�on. For 
this reason Courts and tribunals are reluctant to 
consider these clauses void for uncertainty”. 
(Underlined for emphasis)

DOMINANT PURPOSE TEST

The Dominant Purpose test is closely related to the first. It 
refers to the dominant purpose of the par�es' arbitra�on 
agreement, which a�er all is a separate contract. Whether 
the dominant purpose of the agreement is to resolve their 
d ispute by arbitra�on or  rather  to  provide the 
instrumentality through which arbitra�on will be effected. 
Where it is clear that the former is the case the court should 
endeavour to uphold the clause.

This test emerges from a decision of the Supreme Court of 
New York (Lab Grossman v. Forest Labs)¹³ where the par�es' 
clause referred to the rules of a non-existent organiza�on. 

The same approach which was adopted by Kaplan J. si�ng 
in Hong Kong High Court in the case of Lucky Gold Star cited 
earlier (he made reference in fact to the New York decision), 
and held that “the par�es dominant inten�on (for entering 
the agreement) was to se�le disputes by arbitra�on rather 
than the instrumentality through which arbitra�on should be 
effected”. 

SUFFICIENT IDENTITY TEST   

Another test, put simply, is for the Court to determine 
whether the ins�tu�on par�es may have had in mind has 
been sufficiently iden�fied.
The learned authors Lew et al express the point as follows:

“In general the reference to a par�cular city, the 
type of dispute or industry sector involved have 
allowed the Courts to iden�fy the chosen 
ins�tu�on.”¹⁴  

This was the clear approach of the Singapore Court in the Rizq 
case.

BORROWED PRECEDENTS

While precedents from other jurisdic�ons are of course not 
binding, they are o�en quite helpful.  In other words, how 
judges in other jurisdic�ons have approached similar defects 
may offer a useful test of whether or not a par�cular defect is 
curable.

PREVENTION BETTER THAN CURE

There is no point in reinven�ng the wheel. The safest way to 
avoid the �me and trouble, as well as the energy and expense 
frequently occasioned by defec�ve clauses is to simply avoid 
dra�ing them. One good way to do this is for par�es and 
prac��oners to pay close a�en�on to the model clauses 
already offered by various ins�tu�ons. 

Another way is to take the trouble to research the intended 
ins�tu�on and to ascertain its precise appella�on from its 
own publica�ons or online presence.

CONCLUSION

This paper has reviewed the Court of Appeal decision in 
Mekwunye's Case. 

It has shown that the reasoning of the Court could have 
shown more interest in saving the defec�ve arbitra�on 
clause, and that such a liberal approach would have been 
more consistent with the judicial a�tude in other 
arbitra�on-friendly jurisdic�ons.

It has also discussed a few cases where similar defects have 
arisen, and highlighted the approach of the courts.

The paper has also noted some tests, drawn from a few 
decided cases that may be useful to courts faced with 
pathological arbitra�on clauses, especially clauses that refer 
to non-existent or improperly iden�fied arbitra�on 
ins�tu�ons.

It is respec�ully suggested that judges in Nigeria may quite 
properly adopt or indeed maintain a liberal approach to 
pathological arbitra�on clauses. A�er all, a court which 
merely gives effect to the obvious inten�on to arbitrate can 
hardly be regarded as wri�ng a contract for par�es. It should 
in fact be praised for curing a disease, and bringing to life an 
arbitra�on process. 
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Judge: Silence in Court. The next person who laughs again will be 

thrown out of Court. 

Accused: Ha ha ha ha ha ha ha ha ha!

Judge: I wasn't talking to you.

A defendant isn't happy with how things are going in court, 

so he gives the judge a hard �me.

Judge: Where do you work?

Defendant: Here and there.

Judge: What do you do for a living?

Defendant: This and that.

Judge: Take him away.

Defendant: Wait; when will I get out?

Judge: Sooner or later.

Lawyer: Now sir, I'm sure you are an intelligent and honest man...

Witness: Thank you. If I weren't under oath, I'd return the 

compliment.

Lawyer: When he went, had you gone and had she, if she wanted 

to and were able, for the �me being excluding all the restraints on 

her not to go, gone also, would he have brought you, meaning you 

and she, with him to the sta�on?

Other Lawyer: Objec�on. That ques�on should be taken out and 

shot.

L E G A L H U M O U R

WACKY CROSS�EXAMINATION
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Women	can	kill	adulterous	husbands

In	Hong	Kong	a	betrayed	wife	is	legally	allowed	to	kill	her	adulterous	husband,	

although	she	may	only	do	this	with	her	bare	hands.

Toad	licking	banned

In	California	it	is	illegal	to	lick	toads	in	order	to	get	high.

Beer	making	formula

In	Texas	the	Encyclopaedia	Britannica	was	banned	because	it	gave	people	the	formula	

for	making	beer.

Children	under	12	banned	from	phoning

In	Blue	Earth,	Minnesota,	it	is	illegal	for	children	under	12	years	of	age	to	speak	on	the	

telephone	unless	accompanied	by	one	of	their	parents.

Illegal	to	marry	the	same	man	4	times

In	Kentucky	it	is	against	the	law	for	a	woman	to	remarry	the	same	man	four	times.	

Kill	6	blackbirds	before	you	marry	me

In	Truro,	Mississippi,	before	a	man	can	get	married,	he	must	prove	himself	worthy	by	

killing	either	3	cows	or	6	blackbirds.

Children	need	a	licence	to	play	games

In	Tennessee	it	is	illegal	for	children	to	play	games	on	a	Sunday	without	a	valid	license.

Soap	stealers	forced	to	use	it

In	Mohave	County,	Arizona,	a	person	caught	stealing	soap	from	a	shop	must	wash	

himself	with	it	until	the	soap	is	gone.
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Ÿ The firm is pleased to announce that Mohammed Monguno, Esq., a 
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University, Ado-Eki�, Eki� State) and Oluwabiyi Emmanuel Olasunkanmi (500L, 

Law, Bowen university, Iwo, Osun State) Saifullah Ishaq Bello (LL.B, Coventry 

University, United Kingdom, 2017)  joined the firm as interns. 

Ÿ Miss Maryanne Azumi Madaki, Mrs. Amina Kabiru Turaki, Miss Ijeoma 

Onyejiaka and Miss Chioma Iheagwara have completed their internship. The 

firm wishes them the best in their future endeavours.

Ÿ Madu Joe Gadzama, Esq., counsel in chambers, has le� the firm for further 

studies in the United Kingdom. The firm wishes him success in his academic 

pursuit.

Ÿ Mr. Yamta Yusuf Ali, erstwhile Head of Chambers, Lagos, has le� the firm. The 

firm wishes him the best in his future endeavours.
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26.	 SHALJABA	LINDA	HAVI	(MISS)

27.	 BILKISU	HAMIDU	MAHMUD	(MISS)

28.	 ADESHEILA	ADEDAYO	SAMUEL	ESQ

29.	 GRACE	ZAKKA	GONI	(MISS)

30.	 OGUNSANYA	DAMILOLA	DEBORAH	(MISS)

31.	 IORTYAVER	ALFRED	ESQ

32.	 NANPAN	OBADIAH	JATAU	ESQ

COUNSEL	IN	CHAMBERS

JURIS	CONSULT
1.	HON.	JUSTICE	ALFA	MODIBBO	BELGORE,	CJN	(RTD),	GCON		

	(FORMER	CHIEF	JUSTICE	OF	NIGERIA).

2.	HON.	JUSTICE	GEORGE	A.	OGUNTADE,	J.S.C	(RTD),	CON.

1.	 Ms.	NANCY	CHIAMAKA	OYIBO		 	 	

2.	 Ms.	EKOR	ROSALINE	ANANG		 	 	

3.	 Ms.	DANIEL	JEMIMAH	CHUNTAR		 	 	

4.	 Ms.	ANONABA	DEBORAH	.I.	

5.	 Ms.	AMINA	ALI	UDI	

6.	 Ms.	ADEKUNLE-FATOKUN	ODUNAYO	

7.	 Ms.	POWEI	LOKPOBIN	

8.	 Ms.	ADEBAYO	ENIAFE	

9.	 Ms.	SANDRA	MAGASAN	

10.	 Mr.	OBUZOR	.E.	FRANCIS	

11.	 Mr.	ONWE	FRANCIS	CHUKWUEMEKA	

12.	 Ms.	KARAU	KUSHIYAK	

13.	 Mr.	ADAGUUSU	VERSHIMA	SOLOMON	

14.	 Ms.	OZOEMENAM	UCHENNA	CHINELO	

15.	 Ms.	DJALLO	S.	A.	ROSEMARY

16.	 Mr.	OHAI	FRANKLYN	

17.	 Mr.	KUKOYI	OLUGBENGA	

18.	 Ms.	AKINLOYE	ADENIKE	MUHEEBAT	

19.	 Mr.	CHUKWU	JUSTICE	CHIEDOZIE	

20.	 Mr.	HON	CHRISTIAN	SESUGH

21.	 Mr.	ABDULRRAHAMAN	AHMAD	YAHAYA	

22.	 Ms.	ADEKUNLE-FATOKUN	OLUWASEUN	

23.	 Mr.	MUHAMMED	B.	BALA	

24.	 Mr.	BAKARE	JOSEPH	OSAZUWA

NIGERIAN	LAW	SCHOOL	(NLS)	EXTERNS	
POSTED	TO	THE	FIRM	(JUNE	-	JULY	2017)

INTERNS

UBANI	PRINCEWILL	OBINNA

SAIFULLAH	ISHAQ	BELLO

1.

2.
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Janada International Centre for Arbitration and 
Mediation (JICAM) was established in 2015. It is 
a dispute resolution centre in Abuja designed to 
promote a suitable forum for the resolution of  
domestic and international disputes. It is fully 
equipped with state of  the art facilities. The rules 
and guidelines for JICAM accommodate both ad 
hoc and institutional arbitration.

To provide a neutral venue for the resolution of  
both Domestic and International disputes; and 
encourage the settlement of  disputes from 
Corporate, Domestic, International Trade, 
Investment and other Transactions.

MISSION STATEMENT 

Creating an avenue for independent, confidential 
and efficient means of  resolving disputes using 
Alternative Disputes Resolution (ADR).

VISION
1. Hearing Rooms
2. Conference/Seminar Hall
3. Arbitrators’ Retiring Room
4. Claimant/Respondent Meeting Rooms
5. Waiting Room/Lounge
6. Library/Resource Room
7. Individual HP pro display desktop for 

8. Wireless tabletops microphone
9. Projector screen
10. Shelving units
11. Wi-Fi
12. 24 Hours CCTV
13. Spacious Car park

FACILITIES

Tribunal Secretary/Registrar 

2. Video Conferencing
3. Transcription
4. Case Management
5. Secretarial/Administrative Services
6. Fund Managers

1. Recording Services 

 (360 Systems’ New Instant Replay2,    
     Networked Digital Audio, 1000 Audio Cuts at 

     your fingertips, Instant Sound Effect, 

     Instant Music)

SERVICES

Madu

(General Manager)

+234 (0) 8183-555-888

For enquiries and/or Reservation 

Contact:   

Maina

(Asst. General Manager)

+234 (0) 7037-433-547
Plot 1805, Damaturu Crescent By Kabo Way, 

Off Ahmadu Bello Way, Adjacent Garki International 

Market/Mall, P.O. Box 20304, Garki II, Abuja, FCT, Nigeria.  

OUR LOCATION

@JICAM@JicamCentre @JICAM

enquiries@jicam.org www.jicam.org
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LAGOS:

136, Awolowo Road,

P. O. Box 53155, Falomo,

South-West Ikoyi, Lagos.

+234 (0) 805 569 2200

+234 (0) 805 805 4588

      

PORT-HARCOURT

Duplex No. 1, No. 22, Okoroji Str., 

D/Line, P. O. Box 12395, 

Port-Harcourt, Rivers State.

+234 (0) 805 569 2200

+234 (0) 805 805 4588

      

MAIDUGURI

15B, Circular Road,

Old G. R. A, P. O. Box 112, 

Maiduguri, Borno State.

+234 (0) 803 962 0751

+234 (0) 805 805 4588

LONDON

Great James Str. Chambers,

37, Great James Str. London,

WCIN 3HB, 

DX: 440 Chancery Lane.

+44 (0) 207 583 4352

       

SOUTH FLORIDA

4501, San Mellina Dr, 

Nw 39 Way, Coconut Creek, 

FL 33073, U.S.A 

+1954 532 0422

+1561 569 5163

      

LASSA

No. 22, Wamdeo Road, 

P. O. Box 33, Lassa, Askira/Uba

Local Government Area, 

Borno State.

+234 (0) 805 805 4588

ABUJA:

J-K GADZAMA COURT

Plot 1805, Damaturu Crescent 

by Kabo Way, off Ahmadu Bello Way, 

P. O. Box 20304, Garki 2, Abuja, Nigeria.

+234 (0) 805 569 2200
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